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STATEMENT OF THE CASE.

The statement of the case made by plaintiff in

error is not entirely correct. There is no evidence

to justify the statement that the car was under



cover previous to the day of the accident except the

testimony of the conductor on direct examination.

On cross examination he says:

A. I think it was under cover.

Q. But you don't know anything about

it, you don't remember.

A. I don't remember that particular

time.

Q. You have no independent recollection

of it now?

A. No. (R. 42.)

The defendant in error entered the car at the

front door, and left the car by the rear steps. There

were two steps and snow showed at each end of the

steps, just as it apparently had fallen, and also

showed a broken line clear through, with toe marks

here and there. Where he slipped was simply ice,

slick as glass, with an angle down. This ice was one

or two inches thick at the rear of the steps and down

to a feather edge at the outer part of the step. It

covered the entire steps and did not appear to be

what passengers might have tracked in (R. 19).

The snow and ice looked as though it had been on

the steps some time and looked as though the original

snow had tramped there and formed ice. It was

frozen hard and slippery; there wasn't any loose

snow on the steps. This was the condition of both

steps (R. 25).

On the day of the accident it was below freezing



point all day (R. 28). The snow on this day was

dry and did not stick to the feet (R. 36-37). There

was no snow or ice on the floor of the car (R. 22).

According to the testimony of Mr. Spooner, the

conductor in charge of the car, who testified for plain-

tiff in error, the ice might have been on the steps

when the car was taken out for use in the morning.

He says

:

Q. And there might have remained suf-

ficient ice on the steps that was thereon the

morning, and remained there during the day

that would cause a person to slip?

A. Yes, it could have been there all the

time.

.
Q. Is that right?

A. Yes, sir (R. 41-42).

Prior to the time of the injury, defendant in error

was earning three thousand dollars a year

($3,000.00). Since the accident he has been unable

to perform any labor whatever, and has earned noth-

ing (R. 20-24).

ARGUMENT.

Two questions are discussed by counsel.

1. Did the Court err in refusing to give defen-

dant's request, instruction number 1, and

2. Excessive damages.

These will be taken up in their order.
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I.

The only ground relied on for a reversal of the

judgment is the refusal of the Court to give defen-

dant's requested instruction number one. The sub-

stance of this is that if the jury should find that the

accumulation of snow and ice on the steps could not

have been prevented by ordinary care, it would be

their duty to find for the defendant (R. 16). An
examination of the instructions given disclose that

this is just what the Court did tell the jury and de-

voted more than a page of the instructions in doing

so (R. 65-66). These instructions were so complete,

clear and satisfactory that they met the approval of

both sides, as no exceptions were taken to them. A
higher degree of care is imposed upon a common car-

rier of passengers as to the condition of the car when

it is put into service than that which is imposed dur-

ing the progress of the car. In the former case the

highest degree of care is required, while in the latter

case only ordinary care is required. The Court, we

think, rightfully instructed the jurv in accordance

with these views. All cases are in harmony sustain-

ing this rule. The following are in point

:

Herbert vs. St Paul City R. R. Co,, 88 N. W.

996 (Minn.).

Crowe vs. Michigan C. Ry. Co., 106 N. W.

395 (Mich.).

3 Thompson on Negligence 2829.

The requested instruction was in violation of this



rule, in this that it made no distinction as to the

care required when the car is first put into service

and the care required in keeping the steps clear of

snow and ice during the progress of the car. It was,

therefore, rightfully refused for that reason.

The accident occurred on the fourth day of De-

cember, 1909, at about 4 p. m. No snow or sleet had

fallen after the morning of the second. The temper-

ature was below the freezing point all these days,

except a short time on the third (R. 28). It is evi-

dent that on account of the cold the snow did not

track. The evidence also shows this (R. 36-7).

There is no evidence as to the condition of the car or

as to when it had been used prior to the day of the

accident and the conductor did not know whether

or not it had been taken from under cover on the

morning of that day. He admits that when he took

the car for use there might have been sufficient ice

on the steps to cause a person to slip (R. 42). The

defendant in error observed the condition of the

steps when he was assisted back on the car after the

accident and when he was taken off again. His testi-

mony is not contradicted that the steps, which were

five feet wide, were covered with from one to two

inches of ice the entire width, slick as glass, and

that it looked as though it had been there some time,

and that it did not appear to be what passengers

had tracked there (R. 19-24-25). Before the acci-

dent defendant in error entered the car by the front

door and did not observe anything unusual in re-
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gard to the steps. It was freezing hard and no snow

or sleet had fallen for more than two days, so there

was no reason why he should anticipate that there

was any snow or ice on the steps. He got off the car

in the usual manner and observed due care by taking

hold of the hand holds on each side, and just as he

released the one hand he slipped, which caused the

injury complained of (R. 24). Under the evidence

the question of defendant's negligence and plaintiff's

contributory negligence were properly left to the

jury. The following cases are in point

:

Gillman vs, Boston N, R, R,, 47 N. E. R. 193.

Herbert vs. St. Paul City R. R. Co., 88 N. W.

R. 996 (Minn.).

Foster vs. Old Colony St. Ry. Co., 65 N. E.

R. 795.

Vol. 3, Thompson on Negligence, Sec. 2829.

Save the question of damages, the only question

raised on this appeal upon which a reversal is asked

is a failure to give the instruction asked. If that

instruction is covered by the general charge, or if it

is subject to the objection which we have pointed out,

then the judgment appealed from should be affirmed.

The authorities cited by counsel are not in point on

the errors assigned. We concede that as to the ac-

cumulation of snow and ice on the steps during the

progress of the car the defendant is only liable in

case it fails to exercise ordinary care in removing it.

The trial Court so instructed the jury.
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II.

There can be no serious contention that the ver-

dict is excessive. Prior to the accident defendant

was earning three thousand dollars a year (R. 20).

Since then he has been helpless and has been unable

to do any work (R. 20-24). There is ample support

in the evidence that his back is so paralyzed that he

is rendered a helpless cripple for life. When sitting

or standing he can not move forward without some

support to keep him from falling over, neither can

he walk or bend without some support (R. 20-24-25-

27-28-38). The evidence shows that this condition

is permanent (R. 26-30-31-33-35). Based upon his

earning capacity before the injury, plaintiff at the

time of the trial, April 20th, 1911, had actually lost

in earnings more than four thousand dollars. There

is no justification in the evidence for the statement

made by counsel that plaintiff was permanently crip-

pled before this accident. True, twenty years ago

he dislocated his hip. He fully recovered from this

except a weakness in the left ankle which was so

slight that no one noticed it (R. 19-23-24). He

worked on scaffolds in the most dangerous places and

fellow workmen who had been with him for years

never observed any impairment in the use of his

limbs (R. 29-36-37). Under the evidence the jury

would have been justified in awarding a much larger

verdict.

The trial Court, we think, rightfully refused to

disturb the verdict on this ground. Many cases can
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be sited where the facts are quite similar where much

larger verdicts have been sustained.

Skottowe vs, Oregon S. L. U, Ry. Co.y 22 Or.

430.

Furnish vs. Missouri Pac. Ry, Co,, 102 Mo.

438.

Illinois Cent R, Co,, vs, Wheeler, 50 111. App.

205.

Greene vs, Minneapolis St, L, Ry, Co,, 31

Minn. 248.

Wallace vs. Vacuum Oil Co,, 12 N. Y. Supp.

425.

Paetzig vs, Brooklyn City R, Co,, 33 N. Y.

Supp. 854.

This case has been twice tried and verdicts have

been rendered each time in favor of the defendant

in error. The verdict has ample support in the evi-

dence and we submit that no reversable error has

been shown. We therefore respectfully ask that the

judgment appealed from be affirmed.

Respectfully submitted,

J. A. SORLEY,
Attorney for Defendant in Error,

310 Bank of California Bldg., Tacoma, Wash.


